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RECENT CASES 

Action — Condition Precedent — Tendering Return of Collateral 
Security. — Reusens v. Arkenburgh, 119 N. Y. Supp. 821 — Held, that it 
is not incumbent on plaintiff, in an action at law on an obligation to pay 
money, or for moneys loaned or expended at defendant's request, to 
tender the return of collateral security. 

It is well settled that possession is of the essence of a pledge. Casey v. 
Cavaroc, 96 U. S. 467. If a pledgee, after receiving possession of the 
chattels pledged, permits the pledgor to resume possession of them, he 
loses his right to their possession. Thompson v. Dolliver, 132 Mass. 103. 
And the pledgor has no right of possession in the property pledged until 
he has extinguished the debt or made sufficient tender of payment. Rear- 
don v. Patterson, 19 Mont. 231. It is also established that a person hold- 
ing collateral securities is under no obligation to resort to them before 
suing on the principal claim. Ambler v. Ames, 1 App. Cas. (D. C.) 191. 
In view of these decisions, since tender has been aptly defined as the offer 
to perform an act which the offeror is bound to perform (Bouv. Inst., Sect. 
2437, quoted in McLain v. Batton, 50 W. Va. 121, 130), the holder of col- 
lateral security need not tender back the same before proceeding against 
the principal debtor. Trotter v. Crockett, 2 Port. (Ala.) 401. Similarly it 
has been held that a tender of stock held as collateral security was not a 
condition precedent to maintaining an action on the original debt. Taylor 
v. Cheever, 6 Gray (Mass.) 146. 

Banks and Banking — Bank Officers — Illegally Receiving De- 
posits. — Parrish v. Commonwealth, 123 S. W. 339 (.Ky.). — Held, that the 
term "insolvency" as used in the Ky. St., Sec. 497, providing that, if any 
president of a bank shall receive or assent to the receiving of deposits 
with the knowledge that the bank is insolvent, he shall be guilty of a 
felony, means that all of the bank's property and assets are not sufficient 
to satisfy its debts, and not that it may not have sufficient funds in its 
vaults to satisfy all its depositors, or any considerable number of them, 
on the same day or in case of a run. Hobson and Barker, J.J., dissenting. 

"Insolvency" has been differently defined by different courts, and it 
may be said to have two distinct and well defined significations. In its 
restricted meaning, the term denotes the inability to meet liabilities as 
they become due in the ordinary course of business. Chipman v. Mc- 
CleUan. 159 Mass. 363, 368. As applied to banks, "insolvency," by the 
weight of authority, is used in its restricted meaning, or, in other words, a 
bank, by the weight of authority, is insolvent when it cannot pay its de- 
posits on demand, according to its promise. Atwater v. American Exch. 
Bank, 152 111. 605. Thus, contrary to the holding of the case at hand, 
under Comp. Laws, Sect. 6850, punishing the receipt of a deposit by a bank 
officer when the bank is insolvent, and the officer knows of such insolvency, 
the term "insolvent" means a present inability to pay depositors as banks 
usually do, and meet all liabilities as they become due in the ordinary 



